
Date: September 25,2017

To: Chair JeffCambra andMembers of the Rent Review Advisory Committee
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Subject: GuidanceConcerning Fair Rate of Return and Financial Hardship to a Tenant

Background

Under the City's Rent Review, Rent Stabilization and Limitations on Eviction Ordinance, a landlord
seeking a rent increase of more than 5% must request the Rent Review Advisory Committee ("the
RRAC") to review the rent increase. A tenant may also request the RRAC to review a rent increase of 5%
or less. Although either a landlord or a tenant may request RRAC review, that review occurs only when
the Program Administrator and staff are unable to resolve the matter through discussion and/or
informal mediation with the landlord and the tenant. As the RRAC is aware, most matters are in fact
resolved through staffs efforts.

If, however, staff is not successful in resolvingthe matter and the rent increase is considered by the
RRAC, the RRAC is vested with wide discretion in determining a fair resolution concerning the rent
increase including "the financial hardship to the Tenant, the frequency, amount and the presence or
absence of prior Rent Increases, ...the Landlord's Cost of Operations,...any increase or decreases in
Housing Services since the last Rent Increase and the Landlord's interest in earning a just and reasonable
rate of return on the Landlord's property." Section 6-58.85 B,Alameda Municipal Code.

Committee members have asked for guidance as to what factors or criteria it should consider or apply
concerning two of these items: determining a just and reasonable rate of return on property and the
financial hardship to the tenant.

As will be described below, determining a fair rate of return is technical in nature and often complex.
Accordingly, unless the process before RRAC becomes more akin to the type of hearing that a Rent
Dispute Hearing Officer would conduct—which would take an amendment to the Rent Review
Ordinance and the duties of the RRAC, neither of which is under consideration-the RRAC's purpose will
typically be better served by focusing on the other factors set forth in the Ordinance, rather than
wrestling with the intricacies involved in the fair rate of return calculation. Unlike the concept of fair
rate of return on which courts have opined in order to provide guidance, the concept of financial
hardship to a tenant is more elusive and hence more subjective, depending on the financial situation of
anyparticular tenant. Nevertheless, thismemo sets forth someguiding principles that the RRAC may x
find helpful.

What should be kept in mind is that there is no inherent or direct correlation between what the market
rent is for a rental unit and a fair rate of return for a landlord. Some landlords will contend that their

rents arebelow marketand therefore they need a rent increase to market rent inorderto get a fair
return on investment. Not so. First, the rent for a unit may well be below the market rent because the
units being compared are notcomparable asto age, size, amenities orlevel of maintenance. Second,
even if the units werecomparable, the rent for a unitmaynevertheless be below the market but that
factalone, asdiscussed below,does not mean the landlord must havea rent increase in orderto receive










